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By Nathan L. Scheg&
"In wilderness there is the preservation of the world.-
- Henry David Thoreau'
"We are pork and beaners, not L. Beaners."
- Placard showing anti-preservationist sentiment 2
I. Introduction
The national parks are perhaps our country s great-
est attribute. They are a source of national pride and
inherent beauty. They are also, however, a source of
great controversy.
The controversy revolves around two distinct
groups: the preservationists and the recreationists.
Preservationists see the national parks as unique win-
dows.3 Through these windows, the preservationists
claim, we are able to see our past, our present and our
future. They claim we are able to see what our planet
was like thousands of years ago, what it is like today,
and what it is likely to become. They believe the win-
dows contain, among other things, much needed
wildlife habitat, the biological resources to potentially
cure diseases, and the peace and serenity we often
need to escape our everyday anxieties. Altenng what
we are able to see and experience through these win-
dows is unacceptable to them, They believe, therefore,
that the national parks should remain pristine. They
also believe that limitations on the activities permitted
in the parks are necessary in order to accomplish this.
Recreationists, on the other hand, see the national
parks as areas that should be open for everyone to use
as they see fit.4 The recreationists believe that the
forms of recreation in which people choose to engage
are irrelevant They resent the preservationists' ideals,
often referring to the preservationists as elitists.
Voyageurs National Park, located in northern
Minnesota along the United States-Canadian border,
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is one area where friction between-these two
groups has surfaced. For more than a decade,
Voyageurs has been at the center of a conflict
over the appropriate levels of motorized recre-
ation use in our national parks. 5 Originally
established to protect its spectacular north-
woods wilderness, the park has also become a
preferred recreation area for snowmobile and
motorboat enthusiasts. 6 These enthusiasts are
seeking greater access to Voyageurs on the
ground that the park belongs to them as much
as it does to anyone else.7 Local preservation-
ists claim that the higher levels of motorized
use that would result from this increased
access would diminish the natural wilderness
character for which the park was established.8
Solutions are needed, both in Voyageurs
and elsewhere. In order to formulate them, con-
sideration must be given to both the rationale
behind the establishment of our National Park
System and the rights of all people to have
access to the parks. More specifically, an
acceptable solution must accommodate the
interests of the preservationists and the recre-
ationists while at the same time staying within
the boundaries of previously enacted park leg-
islation.
It is clear from existing park legislation that
Congress intended to provide for both the
preservation and use of the national parks. It is
also clear, however, that the overriding purpose
of the National Park Service is to provide for the
enloyment of the parks by future generations.
One way this can be accomplished is through
the use of rations, reservations and permits
throughout the park system. The implementa-
tion of these and other safeguards would pro-
vide a means of protecting the parks against
unregulated and indiscriminate use.
Legal devices are also available. They
include the nuisance doctrine, public trust doc-
trine and the creation, repeal and amendment
5. See Voyageurs National Park Threatened By Local
Control Legislation, Fact Sheet (National Parks and






Perhaps the best place to begin, however, is
with education. Through educatio-i people will
be able to better understand why natural areas
are important to our future well-being. Only
then will we be able to fully understand the
importance of maintaining our national parks.
This Note considers the ongoing struggle
between the preservationists and recreationists
in our national parks. Part 11 provides readers
with an historical overview of our nation's pub-
lic lands and the creation of the National Park
System. Part Ill outlines the cuirent conflict
between preservationists and recteationists in
Voyageurs National Park and discusses the cur-
rent state of the law governing such conflicts.
Part IV discusses congressional intent with
respect to the use and preservation of the
parks. Part V considers possible solutions to
the preservation versus use dilemma.
II. Background
Mankind's goal in the late nineteenth and
early twentieth century United States was to
dominate nature, i.e., put it to use-all of it.)
The prominent ideology of the time was that
our nation's resources were given to us by God
to be consumed, not wasted.
Nineteenth century western land policy
centered on the privatization o" the public
lands.' 0 The public lands consisted of territory
that was initially ceded to the United States
government by the original thirtean states for
the purpose of creating new states," The
United States, with this purpose in mind, began
to distribute the land to private landowners.
This was meant to aid in the establishment of
settlements in the new states. The public lands,
it was believed, would eventuallyt be entirely
transformed into private property.' 2
Ideology soon began to change, however.
9. See RICHARD WHITE, IT'S YOUR MISFORTUNE AND NONE
OF MY OWN 137 (Univ. of Okla. Press 1991)
10. See id.
11. See Paul W. Gates, The Federal Lands - Whu We
Retained Them, in RETHINKING THE FEDERAlt LANDS 35, 35
(Sterling Brub3ker ed., Resources for the Future 1984)
12. See WHITE, supra note 9
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One of the chief catalysts of this change was
the supposition that the western lands could
be settled by the same methods as those used
in the East. Early western settlement policy
focused on the concept of an Agrarian society
built around small family-owned farms.i3 The
western lands, however, were often too arid,
mountainous, or otherwise impossible to set-
tle using known eastern methods. 14 This made
farming extremely difficult, sometimes impos-
sible, and virtually destroyed any hope of
establishing an Agrarian society in the West. 15
The health of the public lands soon began
to fall into disrepair due to the sheer quantity
of lands being turned over for private use,1
6
This initiated a gradual shift of the federal gov-
ernment's land policy from the distribution of
the public lands towards their retention.' 7 The
purpose of such government retention was to
allow the federal government to better manage
the lands.' 8
Nonetheless, the public lands continued to
be used. Mining, ranching and timber harvest-
ing became staples of the Western economy.'9
Gifford Pinchot's favorite aphorism, "Wilder-
ness is waste,"20 summarized the continued
utilitarian emphasis of land policy well into the
twentieth century. If the land was not being
used. it was being wasted.
This view of our national resources
changed somewhat as time passed. People
became more aware that our nation's
resources were limited.2' Such limited
resources include ones that we use everyday,
such as coal and natural gas, as well as
resources that some of us may never use. such
as our national parks. This increased aware-
ness caused many people to become con-
13. See id. at 143.
14. See id.
15. See id.
16. See Gates. supra note II.
17. See id.
18. See id.
19. See WHITE, supra note 9, at 2 i 2.
20. id. at 409.
21. See WHiTE. supra note 9. at 552.
22. See Paul S. Weiland. Amending the National
cemed with and involved in what they believe
to be a -life or death' fight to save such
resources from depletion and waste. These
people are often referred to as "environmental-
ists," "preservationists," or by some similar
title.22 They see the earth differently than many
others. They see the earth as a resource for all
generations to enjoy.23 it is important to them
that our national resources are available not
just to us, but to our children, and our chil-
dren's children, and all the generations yet to
come.2
4
The concern that our national resources
were being depleted too quickly for long-term
sustainability led many to urge the withdrawal
of some of the public lands from use altogeth-
er This permanent withdrawal of land led
directly to the establishment of our national
park system.
The need for national identity also played a
significant role in the creation of our national
parks. Many people were fascinated with the
magnificent scenery of the West_25 They
believed that such areas should be set aside
for the people-free from private appropria-
tion and commercial use26 This fascination
with the West proved to be a significant advan-
tage for proponents of the establishment of a
national park system
Proponents of the parks believed that the
United States, which was at the time a relative-
ly young nation, compensated for in scenery
what it lacked in ancient history, cultural tradi-
tion, art. architecture and literature 27 They
argued that the creation of a national park sys-
tem would provide the citizens of the United
States with a source of national pride and iden-
tity.28 The parks, they theorized, would rival in
Environmental Polcy Act Federal Environmenta! Protecton in the
Twtnty-Faist Century. 12 1 LjLD UsE & EmTL. L 275, 277-78
(1997)
23 Ste CARLEs F WJLKINS: N, CRSSNG THE NEXr
ME'RAN 17 [Island Press 19921
24 Se id
25. SeeWwmE, supra note 9, at 410
26 See id
27 See William A Shutkin, Note, The National Park
Service Act Revisited, IOVA ENvr.. Li 345. 351 11991)
28 Sty id
vs. RweaknSISFdI199R
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grandeur the monuments of Europe.29
Under increasing pressure in the late nine-
teenth century, the federal government began
to withdraw certain public lands from use alto-
gether.30 Often the determination of what lands
were to be set aside was based on nothing
more than "economic worthlessness."3' These
"worthless" areas, however, were often the
most dramatic and rugged. Such areas were
exactly what the proponents of a national park
system were looking for.32 As a result, the first
park, Yellowstone, was established in 1872. 3
Three more were established soon after.
Yosemite, Sequoia and General Grant (now
Kings Canyon).3 4
The parks' existence soon became threat-
ened, however. The combination of a new poli-
cy termed "progressive conservation" coupled
with general mismanagement posed a serious
threat to their continued well-being.35
Progressive conservation, the dominant policy
during President Franklin Delanor Roosevelt's
administration,3 6 was meant to take into
account the need for both resource consump-
tion and resource preservation.3 7 The primary
goal of progressive conservation, however, was
to develop the nation's resources.3 8 Preserva-
tion was essentially an afterthought.
The Hetch Hetchy controversy is a perfect
example of the threat such policies posed to
the welfare of the national parks. The pristine
Hetch Hetchy Valley of Yosemite National Park
was coveted by the citizens of San Francisco as
a source for their future electricity and water
needs.39 In 1901, San Francisco Mayor James D
29. See id.
30. See SAx, supra note 3, at 6.
31. See WHITE, supra note 9, at 411.
32. See Shutkin, supra note 27, at 352.
33. See id.
34. See id.
35. See id. at 353.
36. See id. at 355.
37. See id. at 353-54.
38. See id. at 354.
39. See id. at 357
40. See id.
41. See id.
Phelan commissioned an engineering firm to
draft preliminary plans for the creation of a
reservoir in the Hetch Hetchy Valley.40 After
furious opposition, permission to build a dam
in the valley was granted by the Secretary of
the Interior, James R. Garfield, in 1908, 41 "Utility
and public development won; preservation of
nature lost."
42
The person most troubled by these events
was John Muir.43 He had once written that
Yosemite was "so beautiful that one is
beguiled at every step, and the great golden
days and weeks and months go by uncounted
[withl five hundred miles of flooded water-
falls chanting together. What a psalm I"44
Muir encouraged the creation of more parks,
desiring that "every remaining acre of unen-
tered forest-bearing land in all the country
be reserved, protected and administered by the
Federal government for the public good forev-
er."45 He was adamant in the belief that natural
areas should be preserved as such and should
be used by the public solely for their aesthetic
and spiritual benefits.46 However, as demon-
strated by the loss of the Hetch Hetchy Valley
to development, the aesthetic aid spiritual
considerations of a few people would not be
enough to protect the parks. Changes to the
entire system were necessary.
Thirteen national parks and nineteen
national monuments had been created by
1916.47 Their management, however, was dis-
persed among a number of goverrment agen-
cies, including the Departments of Interior,
Agriculture and War.48 This dissemination of
42. WHITE, supra note 9, at 413.
43. John Muir was a "'Inlature-struck tramp,' self-
trained geologist, and mystic." Id. at 41 i. fie was an elo-
quent park advocate who "wanted nature preserved In all
its diversity so that humans might momentarily
escape their human condition by mystical communion
with forces greater than themselves," Id,
44. John Muir, The Treasures of the Yosemite, 40 CENTURY
483, 483. 500 (August 1890).
45. John Muir, The National Par's and Forest
Reservations, 41 HARPER'S WEEKLY 563, 567 (June 5, 1897).
46. See Shutkin. supra note 27, at 357
47. See National Rifle Ass'n of Am, v Potter, 628 R
Supp. 903. 905 (D.D.C. 1986).
48. See id
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authority made cohesive management practi-
cally impossible.
In 1916, Congress established the National
Park Service (NPS) in order to better manage
the continuously growing body of publicly
owned national parks and national monu-
ments.49 The roots of the system's enabling
legislation emerged out of an increase in pro-
preservation sentiment.50 The establishment of
the NPS was justified as the "consideration of
the value of natural beauty as a national
asset and of the effectiveness of outdoor life
and recreation in the production of good citi-
zenshlp"
5'
Visitors to the United States fell in love
with the parks. Many became strong advocates
of aesthetic preservation. Viscount James Bryce
wrote: "There is no better service we can render
to the masses of the people than to set about
and preserve for them wide space of fine
scenery for their delight."
52
Such preservationist sentiment can be
found in the governing sentence of the
National Park Service Act, which states that the
NPS's fundamental purpose is to "conserve the
scenery and the natural and historic objects
and the wildlife therein and to provide for the
enjoyment of the same in such manner and by
such means as will leave them unmpaired for the
enjoyment of future generations."5" The credo of the
Act seems obvious-the continued preserva-
tion of the natural beauty of the parks.' 4 Thus.
contemplative forms of visitor recreation seem
warranted as opposed to consumptive, power-
based activities.55
The determination of which forms of recre-
ation are proper in our national parks has
49. See Michigan United Conservation Clubs v.
Lulan, 949 F.2d 202. 204 (6th Cir. 1991).
50. See Shutkin. supra note 27, at 360-61.
51. Id. at 361 (citations omitted).
52. James Bryce. National Parks - The Need of the
Future, 102 OUTLOOK 81!. 814-15 (1912).
53. 16 U.S.C.S. § I (Law. Co-op. 1997) (emphasis
added).
54. See Shutkin. supra note 27. at 369.
55. See id.
56. See Kyla Seligsohn-Bennett. Mismanaging
Endangered and Exotic Species in the National Parks, 20 ENvri.. L.
become one of the most volatile controversies
in recent history. The debate centers on the
dual mandate set forth by Congress in the
National Park Service Organic Act, which is to
balance the diverse goals of preservation and
use.56 Unfortunately, the Act does not tell us
how to achieve this balance.
The years following the enactment of the
National Park Service Organic Act saw a signif-
icant increase in recreational activities in and
around the national parks.' 7 The increase
became most apparent after the post-1945
population increase and economic expan-
sion.5 8 The increase in personal income and
leisure time mobility allowed by this expan-
sion caused unprecedented growth in the use
of the national parks.' 9
The national parks attracted a diverse
group of vacationers. Many visitors to the parks
expected the available facilities to be no more
than an extension of city life in a beautiful sur-
rounding,60 They desired resort hotels, golf
courses, restaurants, fast food and other such
amenities. Others found these expectations
ridiculous.6i They were content to backpack
into the wilderness, set up a tent, and live off
the land- They believed that the preservation of
nature, not the demands of visitors, was the
primary purpose of the existence of the parks.62
These two conflicting modes of thought
can be broken down into two distinct camps,
the preservationists and the recreationists.
Preservationists generally believe that natural
areas should be spared the major alterations
that usually accompany most forms of eco-
nomic development 63 The reasons for this
belief vary somewhat, Some proponents of
415. 418 (Winter 1990j
57 See John Lemons and Dean Stout, A





61 See SAx supra note 3, at 12,
62 See id
63, See Douglas 0 Lnder, New Direction for
Preservation Law Creating an Environment Worth Experiencing.
20 EVrtL L 49,49 iFall 1990).
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preservation feel that such areas should be
protected because they are sources of aesthet-
ic pleasure.6 4 Others believe that natural areas
can serve important symbolic functions, such
as reminding citizens of their national ori-
gins.6 ' Still others believe that such areas are
necessary in order to maintain the integrity
and stability of our planet's ecosystems.66 This,
they say, will benefit not lust humans, but all
life forms.67 Finally, some preservationists
believe that the preservation of natural areas
allows for expanded opportunity to engage in
worthwhile human experiences, such as reflec-
tion and meditation.6 8
One thing most preservationists agree
upon is the type of recreational activities that
people should engage in while visiting the
national parks.69 Most preservationists feel
that recreation in national parks should be lim-
ited to non-consumptive activities.70 Such
recreational opportunities include picnicking,
hiking, backpacking, canoeing, fishing and
some forms of camping.
Recreationists, on the other hand, see
preservationists as elitists bent on altering the
public's values in order to mesh them with
their own "more sophisticated" ones.7i
Although the problem of elitism is often exag-
gerated, there is some data to support it.72
Recent studies "demonstrate a very strong cor-
relation between wilderness use and both
occupation and education. Blue-collar workers
account for only 5 percent of all wilderness vis-
its [whereasl two-thirds of wilderness users
[arel college graduates and one-fourth of them
[havel done graduate work."
73
Recreationists argue that the national
parks were established for the enloyment of all






69. See SAx, supra note 3, at 51.
70. See id.
71. Seeid. at 47.
that no one should have the power to force the
"proper" uses of the parks on others.7' They
engage in many forms of leisure activity. These
activities include mountain biking, snowmobil-
ing, sightseeing by automobile, downhill ski-
ing, golfing and using motorized off-road vehi-
cles.
Preservationists see such activities as
threats to the continued existence of the parks
and believe that such activities should be
banned from the parks altogether They base
this belief on the fact that most of these activ-
ities are highly consumptive of resources and
consist of "high-powered vehicles that require
a great deal of acreage; noisy motors that cre-
ate conflicts with other uses over a large area;
hurried visits to a multitude of places, creating
crowded conditions; landl uses that exhaust
large quantities of energy and demand sub-
stantial development of facilities."'6
The impression that preservationists are
giving many recreationists is that some people,
such as those who who enjoy activities such as
snowmobiling and the use of RVs; over other
"less intrusive" forms of recreation, are less
important than trees. 77 Recreatiorists do not
take kindly to suggestions that their choice of
leisure activities is in some sense unworthy.
III. The Conflict
A heated clash between recreationists and
preservationists is currently taking place in
Voyageurs National Park. Voyageurs, originally
established in 1975 to protect a spectacular
northwoods wilderness, has become a pre-
ferred recreation area for local snowmobile
and motorboat enthusiasts.7 8 It is one of
America's wildest national parks) 9 It is also
72. See id. at 48.
73. Id.
74. See id, at 47
75. See id.
76. Id. at 75.
77. Seeid at 51.
78. See Fact Sheet, supra note 5, at I.
79. See id
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home to American bald eagles and one of only
two populations of endangered eastern timber
wolves in the lower forty-eight states.80
The conflict began when a suit was brought
to enjoin all snowmobile use on the
Kabetogama Peninsula of the park.81 The
Voyageurs National Park Organic Act expressly
allows for the use of snowmobiles within the
park.82 It recognizes the land's potential for
recreational use by providing that provisions
may be appropriated "for winter sports,
including the use of snowmobiles."83 However,
"[slnowmobiles are prohibited except where
designated and only where their use is consis-
tent with the park's natural, cultural, scenic and
aesthetic values, safety considerations, park
management objectives, and will not disturb
wildlife or damage park resources."8 The court
held that snowmobiling could thereafter be
authorized only after a "reasoned determina-
tion that such a use is not inconsistent with
future wilderness designation [in the park]."85
The conflict escalated in December 1992,
when the NPS closed certain lakeshore areas in
the park to snowmobiles and other motor vehi-
cles.8 The closures were imposed without
notice or public consideration. 87 The stated
reason for the closures was to prevent the pos-
sible taking of individual gray wolves and bald
eagles that were present in the area.88 Both
species are protected under the Endangered
Species Act (ESA).89 Many local preservation-
ists, concerned that the recreational activities
taking place in Voyageurs were causing
irreparable damage, applauded the closures.90
Wildlife preservation has consistently been
80. See id.
81. See Voyageurs Reg'l Nat'l Park Ass'n v, Lujan,
996 F2d 424, 425-26 (8th Cir, 1992).
82. See 16 U.S.C.S. § 160h (Law. Co-op. 1997)
83. Id. (emphasis added).
84. Voyageurs Reg'l Nat'l Park Ass'n. 996 F2d at 425,
85. Voyageurs Reg'l Nat'l Park Ass'n v. Lulan, No. 4-
90-434. 1991 U.S. Dist. LEXIS 20640. at *44 (D. Minn Apr
14, 1991).
86. See Mausoif v. Babbitt, 913 F Supp. 1334, 1335
(1996).
87. See id. at 1336.
88. See id.
recognized by the courts and the legislature as
an important goal,91 There are scientific, utili-
tarian and moralistic reasons for this. First,
wildlife preservation is extremely important for
purposes of biodiversity and ecosystem health.
Second, the destruction of animals today may
prove detrimental in the future, as these ani-
mals may someday be of great scientific, med-
ical, or other uses. Finally, there is a moral
question as to whether humans have the right
to eradicate any non-human species.
Nearly half of all currently endangered or
threatened species in the United States exist in
the national park system.9 2 Twenty-seven mam-
malian species have become extinct in the
national parks since their establishment, 93 This
high rate of extinction is expected to continue
due to the increasing encroachment of civiliza-
tion on the parks 94
The NPS has recognized that many threats
to park wildlife are "internal."95 Such threats
include heavy visitor use, vehicle noise and
soil erosion 96 The mandate of the NPS, pre-
serving park resources for future generations,
lends itself to an interpretation giving wildlife
priority over visitor convenience in the event of
a conflict. Snowmobiles are an example of
such a conflict
Snowmobiles are responsible for the emis-
sion of nitrous oxides, ozone, unburned hydro-
carbons, carbon monoxide and noise 97 Data
accumulated by the California Air Resources
Board shows that the fumes from 1,000 snow-
mobiles are equal to the total nitrous oxide
and hydrocarbon output of 1 7 million auto-
mobile tailpipes ' Local preservationists,
89 Seeid at 1335
90 See Rebuffont, supra note 2, at Ai
91 See 16 USCS § 1531 et seq ILaw Co-op
1997)
92 See Seligsohn-Bennett, supra note 56, at 415
93 See id
94 See id
95 See OFZ:E GF SZENZE AND TE. w%:o,-y, NATi.NAL.
PARK SEG;CE, U S DEPT OF THE INTER:R STATE OF THE PARKS
1980 A REOPFT TO TOE C:NGRESS 20-23 f 19801
96 Seeid
97 See Fact Sheet, supra note 5, at 2
98 See Thomas Ciemms, Parks in Peen E (Earth
Foll 1998 femaokis vs. akns
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among others, claim that such environmental
degradation interferes with the stated purpose
of Voyageurs-to "preserve, for the inspiration
and enloyment of present and future genera-
tions, the outstanding scenery, geological con-
ditions, and waterway system which constitut-
ed a part of the historic route of the Voyageurs
who contributed significantly to the opening of
the Northwestern United States."99
Local recreationists, however, see things
differently. The belief that preservationists are
elitists is common. One placard at a local
demonstration read: "We are pork and beaners,
not L.L. Beaners."1°° Many local recreationists
have expressed the sentiment that if their tax
dollars are being used to pay the operating
costs of Voyageurs then it is wrong to close
some parts of the park to everyone but a few
environmental elitists. 10 If federal taxpayer
dollars are involved, they say, then the park
must be available for use by everyone.
10 2
The closure of the above-mentioned
lakeshore areas by the NPS prompted another
lawsuit. Snowmobilers in the area filed a claim
for declaratory and injunctive relief claiming
that enforcement of the closures was unlawful
and in violation of the ESA.' 03 Defendants
claimed that the closures were neither arbi-
trary nor capricious, that the NPS was not
required to initiate or participate in any proce-
dures before the closing of the areas to snow-
mobiles, and that the closings were perfectly
within the NPS's authority. 104
The ESA was enacted by Congress in 1973
in order to protect America's endangered and
threatened wildlife.' 05 Section 9 of the Act
Action Network), March. 1996, at 36. Studies have also
shown that a single day's use of off-road vehicles in par-
ticularly sensitive areas can cause damage to soils, vege-
tation, and wildlife that it would take the environment
decades to recover from. See Watt Asks change on Trail
Vehicles, N.Y. TIMES, July 14, 1981, at Al.
99. 16 U.S.C.S. § 160 (Law. Co-op. 1997).
100. Rebuffoni, supra note 2. at Ai.
101. See Editorial, supra note 4, Ai4.
102. See id.
103. See Mausolfv. Babbitt, 913 . Supp. 1334, 1336
(1996).
104. See id.
makes it unlawful for any person to "take" any
endangered or threatened species. 106 "Take"
has been statutorily defined to mean "to
harass, harm, pursue, hunt, shoot, wound, kill,
trap, capture, or collect, or attempt to engage
in any such conduct."107 Federal regulations
define "harassment" as any act "which creates
the likelihood of injury to wildlife by annoying
it to such an extent as to significantly disrupt
normal behavioral patterns. °8 The regulations
define "harm" as "an act which actually kills or
iniures wildlife," and provide that "such an act
may include significant habitat modification or
degradation where it actually kills or injures
wildlife by significantly impairing essential
behavioral patterns, including breeding, feed-
ing, or sheltering."0 9
Upon reviewing evidence presented to it by
proponents of the closures, the United States
District Court for the District of Minnesota
found that the evidence was insufficient to
support the decision to limit snowmobiling in
the park.io There was no evidence that snow-
mobiling in the areas in question would have
any significant impact on Voyageurs' wolf or
eagle populations.ii As a result the court
enloined further enforcement of the lakeshore
closures.i 12
The court stated that "particularized evi-
dence" was required to support such restric-
tions on recreation within Voyageurs. 13 It
believed that "Iflacile resort to the precept that
'increased access leads to increased mortality,'
if taken to its logical extreme, would allow the
Iclosure of] Voyageurs altogether."1 4 It went on
to say that this result "was not Congress' intent
I05. See 16 U.S.C.S. § 1531 et seq. (Law. Co-op
1997).
106. See 16 U.S.C.S. § 1538(I)(B)-(D) (Law, Co-op
1997).
107. 16 U.S.c.S. § 1532(19) (Law. Co-3p, 1997)
108. 50C.F.R. § 17.311998).
109. Id.
110. See Mausolfv. Babbitt, 913 F Supp. 1334, 1344
(1996).
ill. Seeitd. at 1343.
112. See id. at 1344.
113. See id.
114. Id.
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when it established Ithe park]."' 15 This part of
the court's opinion, although technically dicta,
has the potential to have a devastating impact
on the preservationists' fight to prevent the
degradation of the national parks in the future.
It is not a far cry from the above statement to
the following one: "The precept that increased
access leads to increased degradation, if taken to
its logical extreme, would allow the closure of
Voyageurs altogether." It does not seem likely,
however, that the court would be willing to go
that far.
In fact, the court left the door wide open for
successful closures under the ESA in the
future. If subsequent plaintiffs can prove that
the activities in question are having a "signifi-
cant impact" on the area's wildlife populations
it appears that the court would be willing to
uphold such closures.
IV. Congressional Intent
The essence of our national parks' exis-
tence is to "conserve the scenery and the nat-
ural and historic objects and the wildlife there-
in and to provide for the enloyment of the
same in such manner and by such means as
will leave them unimpaired for the enjoyment
of future generations."" 6 This passage of the
enacting legislation has been cited as the pri-
mary congressional statement of national park
policy.1 7 The passage appears, however, to
contain two conflicting purposes: (1) mainte-
nance of the national parks in an unimpaired
condition and (2) provision for their use and
enjoyment by the public. As a result, many
scholars believe that the enacting legislation is
of very little help, if any, in solving the preser-
115. id.
116. 16 U.S.C.S. § I (Law Co-op 1997).
117. See Lemons & Stout, supra note 57. at 45.
118. See id. at 44; see also Joseph L. Sax, America's
National Parks: Their Prnciples, Purposes, and Prospects, 85 NAT,
HisT. 57, 69-70 (1976).
119. See Lemons & Stout. supra note 57, at 46.
120. See id.
121. See id.
122. See id. at 47.
vation versus use dilemma. I8
Switching between these apparently con-
flicting purposes was once the traditional
operating philosophy of the NPS," 9 This inde-
cision greatly contributed to the development
of the current threats to the well-being of the
parks, 120 The primary goals of the NPS later
became facilitated visitor use and park devel-
opment.' 21 This policy decision reflects the fact
that six decades ago few people were able to
use the parks because most were located in
extremely remote areas- 'NAt the time, the NPS
was able to actively encourage tourism, road
building and hotel development without losing
the support of its preservationist constituen-
cy.' 23 Environmental impacts were minimal
and little understood 124 No one foresaw the
emergence of the visitor use problems that
face the parks today.
There are two primary schools of thought
regarding the future policy of the NPS.i25 The
first of these calls for the integration of conser-
vation and development within the parks, 26
Advocates of this strategy claim that a purely
preservationist approach would heighten the
already existing conflicts within the system. 27
The other, the integration approach, focuses on
the human use component of the dual man-
date. 28 Should it be followed, however, the
already tenuous existence of animal and plant
species located within the park system may be
further endangered.
The second approach gives preservation
precedence over use 129 Proponents of this
strategy claim that the maintenance of ecolog-
ical health should be the NPS's first priority,1 30
This approach does nothing to allay the con-
cerns of recreationists and would most likely
123 See id
124 See id




129 Seeu at 438
130 See Gerald H_ Suniville, Comment, The National
Park Idea: A Parpecthe on Use and Preservation, 6 f Co~i.M?,
LAw 75. 79-80 (1979j-
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aggravate an already tense situation.
A third possibility exists that is often over-
looked, balancing preservation and use within
the parks. The advocates of the first two
approaches are so polarized that they are gen-
erally unwilling to compromise. A balancing of
preservation and use, however, may be exactly
what Congress intended when it enacted the
park legislation.
In order to determine the true intent of
Congress with respect to the preservation ver-
sus use dilemma we must look at the history of
the National Park Service Act (Act).13 1 Its histo-
ry indicates that the intent of the park service
legislation was to counteract the consumptive,
utilitarian policies that guided Pinchot's con-
servation and inspired the construction of the
Hetch Hetchy dam. 32 If examined closely, the
park legislation is not at all ambiguous. Rather,
it is a well-devised document that prescribes a
specific amount of park use while at the same
time preserving the extraordinary grandeur of
the parks.
A study of the events immediately sur-
rounding the passage of the Act definitively
indicates a preservationist intent over a utili-
tarian or use-oriented one. The origins of the
Act can be found in legislation for the adminis-
tration of the national parks introduced by
Representative John F. Lacey of Iowa in 1900.133
Lacey was concerned about the fact that, at
that time, neither a policy nor a bureau existed
to coordinate the operation of the parks. 34
The person who would prove to be the
most influential was J. Horace McFarland,
President of the American Civic Association
and leader of the "national park lobby."135 It
was he who convinced then President Taft and
the Secretary of the Interior, Richard A.
131. See 16 U.S.C.S § I et seq. (Law. Co-op. 1997).
132. See Shutkin, supra note 27, at 369.
133. See JOHN ISE, OUR NATIONAL PARK POIcy: A
CRTICAL HISTORY 85 (1961).
134. See Shutkin, supra note 27, at 362.
135. Seeid.at361.
136. See id.
137 McFarland, Shall We Have Ugly Conservation?. 91
OUTLOOK 594, 508 (1909).
Ballinger, to support the establishment of a
bureau. 13 6 Opposed to conservation tech-
niques that sacrificed aesthetic conditions for
economic concerns, McFarland once wrote,
"Shall we continue to change scenery through
carelessness, from beauty akin to heaven to
ugliness suggesting Hades?" 13
7
The effect of McFarland's advocacy can be
most clearly seen in the opinion o1" Agriculture
Secretary James Wilson. The Agriculture
Department consistently resisted pleas from
preservationists, but Wilson began to accept
them. In a letter he wrote to a colleague, he
explained that the "National Fores,:s should be
managed with a view to their fullest possible
development and use Ibutl the National Parks
should be managed with a view to preserving
their scenic interest only allowing such use
of their resources as may be necessary to
improve and protect them." 38
McFarland and a small group of leading
preservationists handled the actual drafting of
the Act. 39 Their preservationist thoughts and
ideals are embodied in the Act's governing sen-
tence. 140
In a report in support of the Act, the House
of Representatives recognized the great eco-
logical value of the national parks and distin-
guished them from national foiests.141 The
House expressed the belief that more stringent
environmental protection was required in
national parks. "The segregation of national
park areas necessarily involves thE question of
preservation of nature as it exists "142 whereas
national forest areas are "specifically created
for the conservation of the natural resources of
timber and other national assets. 143 It was
clearly Congress' intent upon passing the Act
to preserve the defining assets of our national
138. Letter from Sec. James Wilson to Rep, Joseph
T. Robinson, Chrmn., House Comm, on Public Lands (Feb.
15, 1912) (GP #477).
139. See Shutkm, supra note 27, at 3o6.
140. See d.
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parks for future generations. 44
Preservation of nature was not the sole
purpose of the establishment of the parks.
Congress also intended to promote their pub-
lic use and enjoyment.' 45 Neither preservation-
ists nor Congress, however, sanctioned the
unbridled manipulation of the parks for the
sake of public enjoyment. 46 If that were so, the
very essence of the legislation would be defeat-
ed. The "use and enjoyment" of the parks by
the public must be subject to two significant
restrictions: (1) "enjoyment" must mean enjoy-
ment of the parks' scenery, natural and historic
objects, and wildlife; and (2) visitation and
accommodation can not impair the preserva-
tion of park resources. 47 In other words, use is
permitted only to the extent that it does not
cause impairment.i48
V. Possible Solutions
The National Park Service Organic Act
authorizes the Secretary of the Interior to man-
age the National Park System. 49 The Act also
mandates that the Secretary's "protection,
management, and administration of [the
parksl be conducted in the light of the high
public value and integrity of the National Park
System and not be exercised in derogation
of the values and purposes for which these var-
ious areas have been established. "S 0 In other
words, the Act imposes a duty on the Secretary
144. See Lemons & Stout. supra note 57. at 50. These
assets include spectacular scenery, natural and historic
objects, and undisturbed wildlife. See 16 U.S.C,S. § I (Law.
Co-op. 1997).
145. See Lemons & Stout. supra note 57. at 50.
146. See id.
147. See id.
148. See id. at 51.
149. See 16 U.S.C.S. §§ 1-3 (Law. Co-op. 1997),
150. Act of Mar. 27. 1978. Pub. L. No. 95-250. §
101(b). 92 Stat. 163. 166 (1980) (codified at 16 U.S.C. § la-
1 (1997)).
151. See Susan D. Baer. Comment. The Public Tns
Doctnne - A Tool to Make Federal Administrative Agencies Increase
Protection of Public Land and Its Resources, 15 B.C. ENVrL. AFF,
L. REv. 385, 395-96 (Winter 1988).
152. For the purposes of this Note we will assume
of the Interior to act as a trustee of the nation-
al parks and to ensure that they are enjoyed by
present and future beneficiaries of that trust."'
it is also clear from the history of the Act
that Congress intended to provide for both the
preservation and use of the national parks. The
Secretary must therefore ensure that the rights
of each of the parks' diverse "user groupsi 152
are recognized while also ensuring that the
parks remain "unimpaired for the enjoyment of
future generations "153
One method of accomplishing this is to
apportion use of the parks between the two
groups.154 Possible methods of apportionment
include the use of rations, reservations and
permits. 5i Rationing access to particularly
sensitive areas in the parks while limiting over-
all access to them through the use of reserva-
tions and permits would stymie unnecessary
degradation while still allowing diverse users
to enjoy the parks in ways they see fit 15
Equality of access would be provided, but
there would be a reduction in the total quan-
tum of access in order to preserve the quality
of a national park experience 
157
One such plan was implemented approxi-
mately ten years ago when Congress passed a
law designed to protect and preserve the quiet
at Grand Canyon National Park.158 "Natural
quiet." or the ambient sound in a park, is often
an important part of a visitor's national park
experience.i5 9 The buzz of air tours, or -over-
that the only existing user groups are the recreationists
and the preservationists All references to the -user
groups" will therefore refer to those two coalitions-
153 16USCS § I (Law, Co-op 1997J
154 Apportionment of use within the national
parks has been held to be 'well within the area of admin-
istrative discretion granted to the NPS- Wilderness
Public Rights Fund v Kleppe, 608 F2d 1250. 1253 (9th Cir
1979) (apportioning the use of Grand Canyon National
Park between concessioners and noncommercial users to
protect the ecology of the Colorado Riverj
155 See SAx. supra note 3. at 83
156 Seeid
157 See d
158 See Sen John McCain, Overflight Oversight,
NAnc*NAL PARKs, SeptJOct 1997. at 4,41.
159. See id
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flights," is one of the greatest threats to this
experience. 60 The above-mentioned law,
authored by Senator John McCain of Arizona,
was designed to protect and preserve quietude
at the canyon without preventing or limiting
the enjoyment of those who wish to visit and
appreciate those resources. 16 It banned flights
below the canyon's rim, required the designa-
tion of flight-free zones, and mandated the
Federal Aviation Administration (FAA) to pre-
pare and implement a final plan for the air
space above the canyon. 162 This past year, after
a series of delays, the FAA issued a final rule
modifying and expanding the flight-free zones,
placing a temporary cap on the number of air
tour flights, setting curfews for commercial
sightseeing operations, and altering air tour
routes in the canyon. 6
3
Another way to provide for concomitant
use by preservationists and recreationist is to
implement safeguards against unregulated
and indiscriminate use.i For example, roads,
paved paths, hotels, restaurants and other
developments could be limited to locations
where the least damage to park assets would
result. 65 Certain activities could also be regu-
lated. 66 This would help to ensure that heavy
visitation would not unduly affect such
resources. 67 All ranges of activities could then
be provided for with careful control being exer-
cised over the most scenic or "desirable"
areas.168
160. See id. "At more than a dozen of the 91 parks
surveyed, managers indicated that they were either 'very
concerned' or 'extremely concerned' about overflights." Id.
It is important to note, however, that air tourism provides
a legitimate way for disabled and elderly visitors to see
our national parks. See id. at 42.
161. See id. at 41. This past year, Sen. McCain intro-
duced the National Parks Overflights Act of 1997. See id.
The Act is designed to promote safety and quietude across
the National Park System by providing a fair and balanced
process for developing flight management. See id.
162. See id.
163. See id.
164. See Lemons & Stout, supra note 57 at 54.
165. See 16 U.S.C.S. § 20 (Law. Co-op. 1997).
166. For example, river-rafting could be limited to
those areas that have good qualities for water use but are
not otherwise located in the most pristine ecosystems.
See SAx, supra note 3, at 95.
Yosemite National Park's Valley Implemen-
tation Plan (VIP) incorporates such safe-
guards. 169 The plan, part of a $176 million effort
to revamp and rehabilitate Yosemite's infra-
structure, calls for removal of all nonessential
development from the valley and the restora-
tion of 147 acres of natural habitat in its
place. 170 Intended to enhance the visitor's
experience, the plan's specifics include the
removal of administrative facilities, employee
housing, roads and parking lots."' Any devel-
opment remaining in the Merced River flood-
plain is to be relocated, allowing the riparian
habitat to return. 72 An in-valley transportation
system will also replace the neecd for day-use
visitors to wait for parking spaces.i7 "As the
plan is phased in over the next thiee years,
the Yosemite Valley experience will change
from one of frustration to one of overwhelming
awe." 7
4
The overriding duty of the Secretary of the
Interior is not to provide for concomitant use
by recreationists and preservationists. It is to
preserve the parks for the enloyment of future
generations.
There are many devices available for pre-
serving our national parks. One such device Is
the public nuisance doctrine. The Second
Restatement of Torts defines a public nuisance
as "an unreasonable interference with a right
common to the general public." 175 Once such a
nuisance is identified, the doctrine empowers
167. See Lemons & Stout, supra note 57, at 54.
168. See SAX, supra note 3, at 63.
169. See Katurah Mackay, Yosemite Flood Initiates




173. See id. Approximately 4.2 million people visit
Yosemite annually, with more than 7,0(0 cars inching
through the park at peak times. See id, The resulting lack of
legal parking spaces has caused some vi.,itors to park In
meadows and along sensitive waterways rather than con-
tinue to circle the park in hopes of finding a legal spot. See
id.
174, Id. at 13.
175. Restatement (Second) of TortE § 821B (1979),
Definitions of a public nuisance have In:luded Interfer-
ence with the public health, public safety, public morals,
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the sovereign to abate the nuisance, either
through direct action or through court order, or
to compel the party creating the nuisance to
stop.176 In other words, those members of the
public whose rights are infringed may bring
suit to enjoin the offending activities. If one
considers the use of the national parks to be a
right common to all, a public nuisance theory
would seem to be ideally suited as authority
for the government to bring lawsuits to control
the detrimental activities of recreational users
of the parks.
One commentator has suggested that "the
federal government has always had the power
to enjoin activities that create nuisances on
federal lands."'7 7 Despite this apparent author-
ity nuisance cases involving the federal govern-
ment have been virtually non-existent.
178
This lack of government nuisance cases is a
direct result of the availability of several
defenses to alleged tortfeasors in such
cases. 179 When the federal government, rather
than a private landowner, brings a nuisance
action, there are more defenses available to
the defendants. 80 The defendants are there-
fore more likely to raise certain objections. For
instance, the defendants can claim that such
governmental action is inappropriate,'18 that it
constitutes discriminatory enforcement of fed-
eral statutes or regulations, 182 or that it
exceeds the powers conferred to the govern-
public peace, public comfort, public convenience, and
with a wide variety of other miscellaneous public rights of
a similar kind. See Restatement (Second) of Torts § 821B
cmt. B (1979).
176. See Note, CERCLAs Natural Resource Damage
Provisions: A Loophole for Private Landowners?. 9 ADMIN. L.j. Am
U. 425, 452 (1995).
177. A. Dan Tarlock, For Whom the National Parks?. 34
STAN. L. RE. 255, 271 (1981) (reviewing JOSEPH L, Sx,
MOUNTAINS WITHOUT HANDRAILS: REFLECTIONS ON THE NATIONAL
PARKS (1980)).
178. Those nuisance cases that have Involved the
federal government have focused on private, rather than
public, nuisance theory. See, e.g., United States ex rel.
Scott v. United States Steel Corp.. 356 F. Supp. 556 (N.D.
Ill. 1973) (granting government's petition to restrain steel
producer from discharging wastes into Lake Michigan),
United States v. Luce, 141 F. 385 (C.C.D. Del. 1905) (initi-
ating suit against a Delaware Bay fish factory that was
producing -offensive odors").
ment under the Equal Protection Clause. 8 3
Another device available for preserving our
National Park System is the public trust doc-
trine. The underlying premise of the public
trust doctrine is that the federal government
maintains public lands in trust for the people
of the United States and that congressional
authority to protect or dispose of these lands is
ludicially unreviewable 184 Two factors, howev-
er, temper the public trust doctrine First,
courts only apply the doctrine to submerged
and submersible lands,185 Second, while courts
have been quite willing to recognize the feder-
al government as trustee of the public lands,
they have been less willing to rule that this
trusteeship imposes affirmative duties on fed-
eral officials. Consequently, judicial reticence
has limited the effectiveness of the public trust
doctrine as a tool for combating threats to
national parks
During the 1970's the public trust doctrine
received a great deal of attention from com-
mentators, who argued that the doctrine
imposed affirmative duties on government offi-
cials.I86 In 1974, a federal court considered
those arguments 187
In Sierra Club v Department of the Interior,188
the Sierra Club alleged that the Secretary of the
Interior was failing to protect Redwood
National Park in California and was therefore
breaching his duties as public trustee of the
179 See Comment, Protecting National Parks from
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park.i89 The threats to the park's well-being
came from private lumber companies, whose
extensive lumbering activities conducted on
the companies' lands were creating significant
problems of improper water drainage and soil
erosion within the park.19° The court denied the
Secretary's motion to dismiss the case, and
ruled that the National Park Service Organic
Act' 9' and the Redwood National Park Act19
2
imposed affirmative duties upon the Secretary
to act as trustee of the national parks. 9 3
A few years later, however, a different fed-
eral court concluded, in Sierra Club v. Andrus,
9 4
that the National Park Service Act did not
impose any special "trustee" duties upon the
Secretary of the Interior. In rebutting the plain-
tiff's claim that the National Park Service
Organic Act imposed special trustee duties
upon the Secretary, the court stated: "To the
extent that plaintiff's argument advances the
proposition that defendants are charged with
'trust' duties distinguishable from their statu-
tory duties, the [clourt disagrees. Rather, the
[clourt views the statutory duties previously
discussed as comprising all the responsibili-
ties which defendants must faithfully dis-
charge." 9 5
As Department of the Intenor and Andrus indi-
cate, the chief disadvantage of the public trust
doctrine is that its application depends upon
judicial interpretation of the common law and
vague statutory language. Due to statutory
imprecision, courts are free to find or not to
find affirmative trustee duties as they see fit.
Another problem with the doctrine is the
uncertainty that exists regarding exactly what
duties public trusteeship entails. Since prima-
ry responsibility for maintaining the public
lands rests with Congress,'9 the simplest way
to strengthen the public trust doctrine would
189. See id. at 93.
190. See id. at 92.
191. 16 U.S.C.S. § I (Law. Co-op. 1997).
192. 16 U.S.C.S. §§ 79b(a), 79c(d), 79c(e) (Law. Co-
op. 1970).
193. See Department of the Interior, 376 F. Supp. at 95-
194. 487 F. Supp. at 443.
195. Id. at 449.
be for Congress to explicitly impose trustee
duties upon the Secretary by amending the
National Park Service Organic Act or the indi-
vidual park enabling legislation.
Such a solution, however, may not be polit-
ically feasible. Federal lands constitute a sig-
nificant percentage of the total acreage of the
western states. Representatives of these states
fear that imposing specific preservationist
duties upon the Secretary would hinder eco-
nomic development within their statesi1 7
Although political pressure from the West
makes any immediate amendment to park leg-
islation unlikely, courts remain free to infer
preservationist duties from existing statutes. A
recent commentator has stated that "the fact
that the public trust doctrine in public land law
must rest on implication should surprise no
one. The doctrine has always rested on impli-
cation." 98 If the national interest continues on
its recent trend towards preservation and pru-
dent management of our public resources the
courts may be impelled to accept and impose
this implied public trust.
A third device available for preserving our
National Park System is the powe- of the legis-
lature to create, repeal and/or amend legisla-
tion pertaining to the national parks,"") In
1916, Congress enacted legislation establish-
ing the NPS.200 In 1978, Congress supplement-
ed this legislation, manifesting its intent that
preservation of the national parks be a primary
concern of the NPS.20i Thus, when activities
within the parks threaten their well-being, the
NPS is responsible for taking measures to
ensure that these activities do not impair it.
Under the authority conferred by the prop-
erty clause, Congress may regulate conduct on
or off the public lands that threaten the desig-
nated purpose of those lands. 202 Congress also
196. See U.S. CONsT. Art IV, § 3. cl, 2.
197. See 129 Cong. Rec. H7876 (dally ed, Oct. 3,
1983) (statement of Rep. Smith),
198. Charles Wilkinson, The Public Trust Doctrine In
Public Land Law, 14 U.C.D, L, REv. 269, 299 (1980),
199. See U.S. CONST. Art IV. § 3, cl, 2,
200. See Shutkin, supra note 27, at ':53,
201. See 16 U.S.C.S. § la-I (Law. Co-op. 1997)
202. See U.S. CONSr. Art IV. § 3, cl. 2.
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has the power to set aside public lands for a
particular purpose.203 As a necessary incident
to that power, Congress must have the ability
to ensure that these lands be protected against
interference with their intended purpose.
204
A final, but perhaps best, device for ensur-
ing the preservation of our National Park
System is education. The way we currently view
nature is subject to cultural bias.205 The United
States, as a nation, must come to understand
why natural areas are important to our future
and our well-being if we are to overcome this
bias. Natural areas perceived as "ugly- by some
can become beautiful as new information
causes people to think about such places from
a different perspective. The environmental
movement has begun to educate people about
the environment, thus increasing the number
of associations a person is likely to make with
a place. "The visitor who understands the
importance of wetlands habitat, and who can
identify the song of a yellow-headed blackbird
is likely to be more stimulated by a visit to
wetlands than a person who is (uneducated
about] those things. "206
We are not all environmentalists, however.
Exclusive emphasis on ecological representa-
tiveness and scientific management would
deny many people experiences that they find
richly rewarding. For the recreationist, "a golf
course may be preferred to a forest, a ski hill to
a wild mountain."207 To say to such a person
203. See id.
204. The Supreme Court has stated that -the power
over the public lands thus entrusted to Congress is with-
out limitations." Kleppe v. New Mexico, 426 U.S, 529. 539
(1976).
205. See Linder, supra note 63. at 61. For instance,
for Alaska's inupiat Eskimo, the arctic tundra is a place
nch in associations and likely to produce a positive aes-
thetic response. On the other hand. a Tahitian set down in
the barren Alaskan plain might find the same landscape
largely devoid of associations and have a negative aes-
thetic response. See id.
206. Id. at 66.
207. Id. at 67.
208. See Lemons & Stout, supra note 57. at 44,
209. See Linder, supra note 63.
210. See id.
that it is "more important to preserve nature
and the integrity of the ecosystem' is compara-
ble to telling an atheist that it is "important to
honor God," We must therefore ensure that
equal time is spent educating preservationists
about the needs, beliefs and concerns of recre-
ationists.
VI. Conclusion
Steps must be taken to resolve the conflict
between preservationists and recreationists in
our national parks if they are to be protected
from degradation, Until something is done,
overcrowding and excessive development due
to power-based recreation will continue to
damage soils, vegetation, wildlife, water quan-
tity and quality, air quality, ecological process-
es and visitors' aesthetic enjoyment.208 In a
world of finite resources and competing
demands for use of those resources, difficult
choices must be made, Priorities must be
established.
The preservation of our national parks is
essential for our nation's well-being Our parks
are a source of national pride 209 They provide
us with a place of great aesthetic pleasure.
They are places in which we are able to escape
the rigors of everyday life. They aid in main-
taining stability in our planet's ecosystems.211
They are windows to our past, They are, in a
word, irreplaceable.
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